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FACTS, PROCEDURE AND ARGUMENTS OF THE PARTIES
The company Editions du Seuil, hereinafter Seuil, is a French publishing company founded in 1935.
It holds the following trademarks:

- the French trademark “EDITIONS DU SEUIL”, application filed on 6 June 2002 and registered under No 02 3 167 814 in classes 9, 38 and 42.

- the French trademark “EDITIONS DU SEUIL”, application filed on 22 July 1992, renewed on 6 June 2002 and registered under No 92 427 705 in classes 16, 28 and 41.

- the Community trademark “SEUIL”, application filed on 2 December 2002 and registered on 25 May 2004 under No 2 958 544 in classes 9, 16 and 41.
The company DELACHAUX & NIESTLE is a publishing house specialising in the field of natural sciences.

The company under American law HARRY N. ABRAMS specialises in publishing art books.
These companies are all subsidiaries of the publishing company the MARTINIERE Group.

The company under American law GOOGLE Inc operates worldwide a search engine called “google”. In 2005 it launched a project for listing books on the Internet called “google print” and then “google book search” or ‘google recherche de livres” for the French version.
Arguing on the one hand that the company GOOGLE, without their authorisation and for the requirements of that site, had thus digitalised over a hundred works on which they hold copyrights and that the company GOOGLE enabled users of the site to access the complete reproduction of the covers of the digitalised works and extracts of the works appearing on the screen in the form of torn paper strips, with the said extracts being displayed through a key-word search, and on the other hand that the said site reproduced the aforementioned trademarks owned by Seuil, the company EDITIONS DU SEUIL, the company DELACHAUX & NIESTLE and the company HARRY N. ABRAMS brought proceedings, according to an affidavit dated 6 June 2006, against the company GOOGLE Inc and the company GOOGLE France on the basis of Articles L. 122-1, L.122-2, L.122-3, L.122-4, L.122-5 and L. 713-2 of the Intellectual Property Code on infringement of copyrights and trademarks in order to obtain, apart from measures of prohibition subject to a fine and of publication, payment of damages in reparation of their injuries together with compensation based on Article 700 of the Code of Civil Procedure.

The SYNDICAT NATIONAL DE L’EDITION, hereinafter the SNE, intervened voluntarily in the procedure through pleadings notified on 26 October 2006.
The SOCIETE DES GENS DE LETTRES DE FRANCE, hereinafter the SGDL, intervened voluntarily in the procedure through pleadings notified on 1st December 2006.

In an order dated 16 March 2007, the Master rejected the plea against the jurisdiction of the Court of First Instance in favour of the Commercial Court entered by the companies GOOGLE Inc and GOOGLE France.
In an order dated 5 June 2008, the procedure was withdrawn from the roll at the request of the parties before being reinstated on 15 January 2009. 
In the latest writings notified on 21 September 2009, the company EDITIONS DU SEUIL, the company DELACHAUX & NIESTLE and the company HARRY N. ABRAMS ask the Court to:
- rule that the company GOOGLE France participated with the company GOOGLE Inc in setting up the service google recherche de livres, particularly by undertaking to delist the works at issue and to dismiss the request for exoneration by the company GOOGLE France,
- rule that they enjoy presumption of ownership of the copyrights in the absence of a claim by the authors and are in any case assignees of the copyrights on the works in question, and to dismiss the objective of the defendants of a bar to proceedings in this connection,
- observe that the defendants have not spontaneously provided evidence of the content of the foreign law whose application they claim, and declare and rule that the dispute has more points of contact with France than with the United States and that French law is exclusively applicable,
- rule that by reproducing in full and making accessible extracts from works on which the claimants have copyrights on their sites whose URL addresses are http://books.google. (..) without their authorisation, the companies GOOGLE Inc and GOOGLE France have committed and commit acts in infringement of copyrights,
- rule that the company GOOGLE France has violated its undertakings by not delisting the works on the first request,

- order the companies GOOGLE Inc and GOOGLE France jointly and severally to cease using in any way whatsoever and particularly through dissemination on the Internet any work or generally any content on which the claimants hold intellectual property rights and to provide corroboration thereof subject to a fine of 100,000 euros per day’s delay and per offence observed as from notification of the judgment to come,
- reserve the right to have the fine settled,
- order the companies GOOGLE Inc and GOOGLE France jointly and severally to pay to the claimants, which will decide among themselves how to share them out, damages which cannot be less than 15,000,000 euros in reparation for the financial injury suffered due to the infringement of their copyrights and failure to fulfil the undertaking by the company GOOGLE France to delist the works in question,

- rule that in reproducing and making accessible trademarks held by Seuil on their sites of which the URL addresses are http://books.google.(..) without its authorisation, the companies GOOGLE Inc and GOOGLE France have committed and commit acts of infringement of trademark,
- order the companies GOOGLE Inc and GOOGLE France jointly and severally to pay to the company EDITIONS DU SEUIL the sum of 1,000,000 euros by way of damages in reparation for the injury suffered due to infringement of its trademarks,
- rule that the operation by the companies GOOGLE Inc and GOOGLE France of the site google recherche de livres constitutes parasitic acts committed to their detriment,
- order the companies GOOGLE Inc and GOOGLE France jointly and severally to pay to the claimants, which will decide among themselves how to share it out, the sum of 1,000,000 euros by way of damages in reparation for the parasitic acts,

- order the companies GOOGLE Inc and GOOGLE France jointly and severally to pay to the claimants, which will decide among themselves how to share it out, the sum of 1,000,000 euros by way of damages in reparation for the damage to their image,

- order the publication of the judgment to come in three newspapers or magazines of their choice and at the advance joint and several expense of the companies GOOGLE Inc and GOOGLE France, without the cost of the said publications exceeding 30,000 euros,

- order the publication of the enacting terms of the judgment to come on the home page of the site http://books.google.fr,
- order the companies GOOGLE Inc and GOOGLE France jointly and severally to pay them the sum of 50,000 euros in accordance with Article 700 of the Code of Civil Procedure,

- order the provisional enforcement of the decision to come,
- order the companies GOOGLE Inc and GOOGLE France to pay costs, which can be collected directly from them by their counsel pursuant to Article 699 of the Code of Civil Procedure.

In the latest writings notified on 22 September 2009, the SNE asks the Court to:
- declare its action in intervention admissible and well founded,

- rule that the action against infringement of copyright by the claimants is admissible and well founded,
- rule that in digitalising and disseminating their works without the authorisation of the publishers, SNE members, on the Internet and particularly on the site whose URL address is http://books.google.fr, the companies GOOGLE Inc and GOOGLE France have committed and commit acts of infringement of copyright within the meaning of Articles L. 122-4 et seq. and L. 335-2 and L. 335-3 et seq. of the Intellectual Property Code to the detriment of the collective interest of the profession,
- rule that the acts of infringement by the defendants do not constitute short quotations within the meaning of Article L. 122-5 of the Intellectual Property Code,

on a subsidiary basis 
- rule that according to American law the acts of infringement by the defendants are not justified by the exception of “fair use”.

Consequently,

- dismiss all the claims by the defendants,

- allow the claims of infringement of copyright of the claimants,

- order the companies GOOGLE Inc and GOOGLE France to remove from their files all the works digitalised without the authorisation of the publishers, SNE members, and to provide proof thereof subject to a fine of 500,000 euros per day’s delay and per offence observed as from notification of the decision to come,
- prohibit GOOGLE Inc and GOOGLE France from digitalising without the authorisation of the publishers, SNE members, any further work in the future subject to a fine of 500,000 euros per day’s delay and per offence observed as from notification of the decision to come,
- prohibit GOOGLE Inc and GOOGLE France from exploiting and disseminating without the authorisation of the publishers, SNE members, on the Internet and particularly on the site http://books.google.fr any work already digitalised or, generally, any unauthorised content, subject to a fine of 500,000 euros per day’s delay and per offence observed as from notification of the decision to come,
- order the companies GOOGLE Inc and GOOGLE France to pay it jointly and severally by way of damages the symbolic sum of 1 euro,
- rule that the decision to intervene will be effective in regard to all SNE members,

- order publication of the judgment to come (through a clear appearance on the GOOGLE Internet site, accessible at the address www.google.fr, in a form equivalent to that of the publication decided on by the Court in terms of format, characters and font) at the advance joint and several expense of the companies GOOGLE Inc and GOOGLE France, without the cost of the said publications exceeding the sum of 50,000 euros, for a period deemed appropriate by the Court, in four newspapers or magazines of its choice and on the Internet sites of GOOGLE Inc and GOOGLE France, the journal du net and the forum des droits sur l’internet,
- order the companies GOOGLE Inc and GOOGLE France to pay it jointly and severally the sum of 70,000 euros pursuant to Article 700 of the Code of Civil Procedure,

- order the provisional enforcement of the decision to come,

- order the companies GOOGLE Inc and GOOGLE France jointly and severally to pay the Court costs, which can be collected directly from them pursuant to Article 699 of the Code of Civil Procedure,

- on a subsidiary basis, in the event of the Court’s believing that it must apply American law, order the companies GOOGLE Inc and GOOGLE France to remove from their files the works digitalised without authorisation, prohibit them from digitalising, exploiting and disseminating any unauthorised content on the site “http://books.google.fr” and sentence them on the terms and conditions set out above.
In the latest writings notified on 23 September 2009, the company GOOGLE Inc and the company GOOGLE France express their wish that the Court:
- observe that the claims made by the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE AND HARRY N. ABRAMS against the company GOOGLE France are misdirected since the latter is not responsible for operating the service Google Recherche de livres which they incriminate,
- declare the company GOOGLE France exonerated, 

- declare inadmissible the claims of infringement by the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS as they have failed to demonstrate that they are assignees of Internet exploitation rights on each of the works and on the covers of books as they claim,
- declare inadmissible the unsolicited pleadings and the claims of the SNE and the SGDL,

- declare French law to be inapplicable to the present dispute as regards both the acts of digitalisation of the works in the United States for the requirements of the service Google Recherche de Livres and the acts of representation through extracts of these works within the context of this service,
- declare at the very least that French law does not apply to the acts of digitalisation of the works, which were all carried out legally in the United States,
- rule that pursuant to American law the acts of digitalisation of the works carried out for the requirements of the service Google Recherche de Livres and the acts of representation through extracts of these works within the context of this service meet the conditions laid down for the so-called “fair use” exception and do not, therefore, constitute an infringement,
- on a subsidiary basis, rule that the representation of the titles of the works and of the works themselves in the form of short extracts meets the conditions laid down for the exception of short quotation in Article L. 122-5-3 of the Intellectual Property Code and does not, therefore, constitute an infringement,
- rule that the digitalisation of the litigious works does not in itself constitute unlawful reproduction within the meaning of the provisions of the Intellectual Property Code since the conditions for registration on the GOOGLE servers do not provide Internet users with the possibility of displaying these works on their screens, other than the aforesaid short extracts which are covered by the right of short quotation, and it is not therefore a question of placing on a medium allowing communication to the public within the meaning of Article L. 122-3 of the Intellectual Property Code,
- rule that they cannot be accused of any act of parasitism,

- rule that they cannot be accused of any act of infringement of trademark within the meaning of Articles L. 713-2 and L. 713-3 of the Intellectual Property Code or any infringement of the alleged trademarks of repute of the company EDITION DU SEUIL within the meaning of Article L. 713-5 of the Intellectual Property Code,
- pronounce forfeiture for lack of exploitation of the rights of the company EDITIONS DU SEUIL on the trademark “EDITIONS DU SEUIL” No 023167814 filed on 6 June 2002 to designate the services of “rental of access time to a server centre database on literary, artistic or documentary works”,
- pronounce forfeiture for lack of exploitation of the rights of the company EDITIONS DU SEUIL on the trademark “SEUIL” No 2958544 filed on 2 December 2002 to designate the services of “rental of access time to a server centre database on literary, artistic or documentary works”,

- declare that once the decision is definitive it will be transmitted by the office of the Clerk of the Court to the INPI so as to be entered in the national trademark register,
whatever the case may be,

- observe that the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS, the SYNDICAT NATIONAL DE L’EDITION and LA SOCIETE DES GENS DE LETTRES have not suffered any injury and that in any hypothesis these companies, along with the members of these associations, are already likely to receive sufficient compensation within the context of the class action settlement currently in course of approval by the American courts,
- declare that the demand for an interdiction to be pronounced is not justified and that in any hypothesis such a measure could not hinder the authorisations which GOOGLE is likely to obtain from the right-holders within the context of the class action settlement currently in course of approval by the American courts,
- declare that the publication measure requested on the home page of www.books.google.fr is not necessary and in any case is disproportionate,

- dismiss all the claims by the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS, the SNE and the SGDL,

- take cognizance of the fact that the company GOOGLE Inc will delist from its service Google recherché de livres all the works on which the claimant companies claim rights as soon as they communicate the exhaustive list of these works and that in this case it will no longer display extracts but only the conventional bibliographical references,
- order the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS, the SNE and the SGDL to pay them the sum of 100,000 euros in accordance with Article 700 of the Code of Civil Procedure.

In the latest writings notified on 24 September 2009, the SGDL asks the Court to:
- declare its action in intervention admissible and well founded,

- rule that the law applicable to the dispute is French law,

- rule that in digitalising the protected works, disseminating them and exploiting them on the sites whose URL addresses are http://books.google.com and particularly http://books.google.fr without the authorisation of the SGDL member authors or their successors in title, the companies GOOGLE Inc and GOOGLE France have infringed the moral and proprietary rights of the SGDL member authors and their successors in title,
- rule that the acts of the defendants are not short quotations within the meaning of Article L. 122-5 of the Intellectual Property Code,

- rule that in digitalising works now in the public domain, disseminating them and exploiting them on the sites whose URL addresses are http://books.google.com and particularly http://books.google.fr, the companies GOOGLE Inc and GOOGLE France have infringed the moral and proprietary rights of the SGDL member authors and their assigns,

- rule that the aforesaid acts by GOOGLE are damaging to the SGDL, an association recognised as being of public utility whose mission is to ensure protection of the moral or material interests of its members,
on a subsidiary basis, 

- rule that pursuant to the American “copyright act” of 1976, the acts of the defendants are not justified by the exception of “fair use”.
Consequently, 

- dismiss all the claims by the defendants,

- allow the claims for infringement of copyright by the claimants,

- order the companies GOOGLE Inc and GOOGLE France to delete all the works digitalised without authorisation from their the SGDL member authors or their successors in title and to provide proof thereof subject to a fine of 500,000 euros per day’s delay and per offence observed as from the notification of the decision to come,
- prohibit the companies GOOGLE Inc and GOOGLE France from digitalising, without the authorisation of their the SGDL member authors or their successors in title, any further work in future, subject to a fine of 500,000 euros per day’s delay and per offence observed as from the notification of the decision to come,

- prohibit the companies GOOGLE Inc and GOOGLE France from disseminating and exploiting on the Internet, without the authorisation of their SGDL member authors or their successors in title, any work already digitalised, subject to a fine of 500,000 euros per day’s delay and per offence observed as from the notification of the decision to come,

- order the companies GOOGLE Inc and GOOGLE France to pay it jointly and severally by way of damages the symbolic sum of 1 euro,

- rule that the decision to come will be effective in regard to all the members of the SGDL,

- order publication of the judgment to come (through a clear appearance on the Internet site www.google.fr in a form equivalent to that of the publication handed down by the Court in terms of format, characters and font) at the joint and several advance expense of the companies GOOGLE Inc and GOOGLE France, without the cost of the publications exceeding the sum of 50,000 euros, in four newspapers or magazines of its choice, on the Internet sites of GOOGLE Inc and GOOGLE France, the journal du net and the forum des droits sur l’Internet,

- order the companies GOOGLE Inc and GOOGLE France jointly and severally to pay it the sum of 70,000 euros in accordance with Article 700 of the Code of Civil Procedure,
- order the provisional enforcement of the decision to come,

- order the companies GOOGLE Inc and GOOGLE France jointly and severally to pay the costs of the proceedings, which may be directly collected by their counsel in accordance with Article 699 of the Code of Civil Procedure,
on a subsidiary basis and in the event of the Court’s believing that American law should be applied, order the companies GOOGLE Inc and GOOGLE France to delete from their files the works digitalised without authorisation, prohibit them from digitalising, exploiting and disseminating any unauthorised content and sentence them in accordance with the conditions and procedures set out above.
The closure of proceedings was pronounced on 24 September 2009.

GROUNDS FOR THE DECISION
On the claim for exoneration by the company GOOGLE France
The company GOOGLE France requests its exoneration on the grounds that it is merely a subcontractor of the company GOOGLE Inc exclusively in charge of an assistance assignment among the French clientele and did not personally exploit the different services of the company GOOGLE Inc, including the site accessible at the address www.google.fr, the only operator of the services in question being the Californian company GOOGLE Inc,
But whilst it is not denied that the company GOOGLE Inc owns the domain name “google.fr” and that all the “google” sites are hosted in the United States or that the company GOOGLE Inc signed a marketing and service provision contract with the company GOOGLE France as from 16 May 2002, which does not however concern the service Recherche de Livres in question, it nevertheless remains that in this particular case the company GOOGLE France, situate at 38 Avenue de l’Opéra, Paris 75002, appears on the site google.fr as the French commercial office of the company GOOGLE Inc;
furthermore, from the documents provided for the hearings it emerges that on 13 March 2006 the company GOOGLE France sent to Mr Hervé de la Martinière representing the Groupe de la Martinière a letter co-signed by Mr Jens Redmer, manager of Google Recherche de Livres Europe, and Mr John Lewis Needham, in charge of the Google France strategic partners, presenting the programme Google Recherche de Livres; following the writ of summons, the company GOOGLE France, represented by its manager of Google Recherche de Livres Europe, sent a letter dated 8 June 2006 to the Groupe de la Martinière requesting communication of the affidavit of 5 June 2006 quoted in the appendix to the document so that “the company Google Inc may proceed as soon as possible to delist these works”, recalling that he “remained at his service to put a halt to the listing of which GOOGLE Inc is accused”.
these elements, corroborated by the extract Kbis of the company GOOGLE which reveals that since 14 August 2002 the latter has carried out an activity of provision of services and/or advice relating to software, the Internet and telematic or on-line networks, particularly through intermediation relating to on-line advertising, the  promotion in all its forms of on-line advertising, the direct promotion of products and services and the setting up of data-processing centres, are sufficient to reject the claim for exoneration by the company GOOGLE France, appraisal of the liability whereof relates in any case the substance of the hearing;
On the admissibility of the claims by the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS
The defendant companies maintain that EDITIONS DU SEUIL, the company DELACHAUX & NIESTLE and the company HARRY N. ABRAMS are not permitted to act on the basis of copyright by reason of the fact that they fail to justify their capacity as assignees of the rights to digitalisation of the works concerned and exploitation on the Internet, together with rights on the covers of the works;
however, in the absence of any claim by the author(s), the legal person exploiting a work in its own name is presumed, vis-à-vis infringing third parties, to hold the author’s right of incorporeal property of the said work, whatever the nature and capacity of the said legal person;
in any case, the publishing companies have provided for the hearings the publishing contracts concerning the works referred to in the affidavit report of 5 June 2006 from which it emerges, for contracts after the date on which the law of 11 March 1958 came into effect, that the authors surrendered their rights for any use and for any process present or future;
as a result, dismissal of the case must be rejected;

On the admissibility of the unsolicited pleadings and claims by the SNE
The companies GOOGLE Inc and GOOGLE France challenge the admissibility of the action by the SNE on the grounds that the latter’s claims are imprecise and of a general nature, that its claims made through intervention have the effect of “considerably” extending the seisin of the Court in defiance of the principle of immutability of the dispute, that they are contrary to the principle of “nobody can plead by proxy”, that the SNE does not hold the proprietary and non-proprietary rights of authors relating to the works referred to in its pleadings and, finally, that whilst the SNE can be represented in Court by its President in accordance with Article 10 of its Statutes, the latter is not empowered himself to institute legal proceedings on behalf of the SNE;
However, the first two grievances do not constitute grounds for dismissal within the meaning of the Code of Civil Procedure but form part of the substance of the hearings; the tenor of the writings from the companies GOOGLE Inc and GOOGLE France demonstrate that they were able to understand and reply to the writings of the SNE, which has intervened in the procedure on a primary and accessory basis, pursuant to the provisions of Articles 328 et seq. of the Code of Civil Procedure, making claims manifestly linked to those of the claimant publishing companies; moreover, it is for the Court to decide whether the action is well founded within the limits of the claims made to it and the powers conferred upon it;
Finally and above all, Article L. 2132-3 of the Labour Code generally lays down the principle that professional associations have the right to institute legal proceedings and, before all Courts, can exercise all the rights reserved for the civil party concerning the facts that are directly or indirectly damaging to the collective interest of the profession that they represent;
according to Article L. 331-1 paragraph 2 of the Intellectual Property Code, regularly constituted bodies for professional defence “shall be entitled to institute legal proceedings to defend the interests entrusted to them under their Statutes”;
Article 1 of the SNE Statutes states that the object of the association is, in particular, “support for creative works and research through the defence of freedom of publication, respect for copyright and the principle of the single book price”;
finally, the SNE intervened in the present proceedings following a unanimous decision by its bureau on 7 June 2006, confirmed on 16 January 2008, in accordance with Article 9 of its Statutes;

the grounds for dismissal raised by the GOOGLE companies must therefore be rejected;

On the admissibility of the unsolicited pleadings and claims of the SGDL
To challenge the admissibility of the actions by the SGDL, the defendant companies maintain that, if their Statutes so allow, associations can only defend at law the collective interest of their own members, that in this particular case the SGDL was only able to identify six works listed on the incriminated search engine whose authors are among its members, that none of them is party to the dispute and, finally, that the President of the SGDL does not have the necessary competence to institute legal proceedings and the SGDL has “no grounds for acting”;
but according to Article 31 of the Code of Civil Procedure a declared association may claim reparation at law for actions detrimental to the collective interests of its members;
in this particular case, the SGDL, according to its Statutes, has the task of generally ensuring protection of the moral or material interests of its members (Article 1) and is entitled to intervene in any proceedings concerning a professional point of law of general interest (Article 44 paragraph 4);
the SGDL indicates in its writings that it noted on reading the affidavit of 5 June 2006 that the works of six of its members are included in the service Google Recherche de Livres, namely Messrs Jacques Maritain, Jacques Godbout, Raphaël Pividal and Louis Goudel and Mrs Viviane Forester and Hélène Cixous;

these elements are sufficient to establish the entitlement to act of the SGDL in defence of the collective interest of the authors and in the defence of those of the member authors identified within the framework of these proceedings, with the fact that the latter are not present in the case being irrelevant in this respect;
furthermore, the SGDL intervened in these proceedings following a decision by its committee dated 14 November 2006, in accordance with its Statutes;
finally the “grounds for acting” of the SGDL, which must no doubt be understood as being its interest in acting, are due to the very nature of the dispute;

consequently, the plea in bar raised by the GOOGLE companies against it must be rejected;
On the infringement action and the law applicable
The claimants accuse the company GOOGLE Inc and the company GOOGLE France of infringing exploitation of the works at issue through unauthorised digitalisation of the works on which they hold copyrights and dissemination of such works on the Internet without their authorisation;

to oppose the action for infringement, the companies GOOGLE Inc and GOOGLE France invoke the application of American law and maintain, with reference to Article 5 §2 of the Berne Convention, that the law applicable in matters of complex offences committed on the Internet is that of the State on whose territory the acts at issue occurred, unless a particularly close proximity to France is established, which would be impossible in this case since the process of digitalising the works concerned took place in the United States and, therefore, only the provisions of the Copyright Act and the notion of “fair use” must be applied to the present dispute; they assert on a subsidiary basis that the representation of the titles of the works in question and of works in the form of short extracts meets the conditions laid down for the exception of short quotation provided for in Article L. 122-5-3 of the Intellectual Property Code and does not constitute unlawful reproduction since the conditions for registration on the GOOGLE servers do not provide Internet users with the possibility of displaying these works on their screens; 
it should be indicated that the defendant companies only claim application of American law for the acts of digitalisation of the works in question of which they are accused;

However, the law applicable to extra-contractual liability as regards a complex offence is that of the State of the place where the damaging facts occurred; this place is understood to be both that where the event which caused the damage took place and the place where the damage occurred;
In this particular case, it is not disputed that the litigation concerns works by French authors digitalised in order to be accessible in extracts to French Internet users on the national territory; it should also be indicated that, apart from the fact that the Court before which the case has been brought is a French court, that the claimant companies are established in France for the company EDITIONS DU SEUIL or subsidiaries of a French company for the other two, that likewise the interpleaders entitled to defend the interests of the French authors and publishers are of French nationality, that the company GOOGLE France has its registered place of business in France, that the domain name allowing access to the site www.books.google.fr has a “.fr” extension and that the site is in French;
it emerges from all these elements that France is the country which has the closest links with the dispute, which justifies application of French law, contrary to what the defendants claim;

the liability of the companies GOOGLE Inc and GOOGLE France is therefore liable to be engaged for the unlawful acts committed through the site Google Recherche de Livres in the terms of common law on infringement on the basis of Articles L. 335-3 and L. 716-1 of the Intellectual Property Code;
On the infringement of copyrights
According to the terms of Article L. 122-4 of the Intellectual Property Code, “any complete or partial performance or reproduction without the consent of the author or his successors in title or assigns shall be unlawful. The same shall apply to translation, adaptation or transformation, arrangement or reproduction by any technique or process whatsoever”;

to challenge the unauthorised acts of digitalisation of works and dissemination of these works on the site Google Recherche de Livres, the defendant companies assert that they do not carry out any representation or reproduction of the works at issue in full but only display extracts “within appropriate limits” covered by the exception of short quotation for the purpose of information;
they specify in substance that digitalisation presupposes an act manifesting the desire of its author to communicate the work to the public, which is not the case here as the incriminated site does not allow all the works in question to be displayed;

however, the digitalisation of a work, a technique consisting in scanning the works in full in a given computerised format, constitutes reproduction of the work which as such, when it is protected, requires the prior authorisation of the author or his successors in title;
the GOOGLE companies cannot seriously maintain, save to call into question the very functionality of the Google Recherche de Livres system, that the creation of a digital file is not an act of reproduction insofar as it does not reproduce in itself the intelligible form of the work since the fixation resulting from the digitalisation of works and their storage in a digital database is still likely to communicate the work to the public indirectly;

furthermore, the companies GOOGLE Inc and GOOGLE France do not challenge the fact that the service at issue allows access and therefore communications to the public of the title, the cover and extracts of the works in question, thus carrying out acts of unauthorised representation of the works concerned;
however, they invoke the short quotation exception provided for in Article L. 122-5 3° to exonerate themselves of all liability;

but these provisions cannot be applied in this particular case since the covers concerned are communicated to the public in full, even in a smaller format, and the random aspect of the choice of extracts represented rules out any information purpose as provided for in Article L. 122-5 3° of the Intellectual Property Code;
infringement of proprietary copyrights is thus committed to the detriment of the claimant publishing companies, the SNE and the SGDL;

moreover, displaying on the incriminated Internet site extracts of works which the company GOOGLE acknowledges to be truncated at random in the form of torn strips of paper detract from the integrity of the works of which the authors are the six members of the SGDL identified within the context of these proceedings;
conversely, the SGDL cannot invoke any infringement of the right of divulgation of the authors since this right expires with the first dissemination of the work;
On trademark infringement
it has been stated that the company Editions du Seuil holds:

- the French trademark “EDITIONS DU SEUIL” filed on 6 June 2002 and registered under No 02 3 167 814 in classes 9, 38 and 42 to designate in particular communications by computer terminals; Computer-assisted transmission of messages and images and rental of access time to a server centre database on literary, artistic or documentary works;
- the French trademark “EDITIONS DU SEUIL” filed on 22 July 1992, renewed on 6 June 2002 and registered under No 92 427 705 in classes 16, 28 and 41 to designate in particular sporting and cultural activities; Publishing of books and magazines; Book lending;

- the Community trademark “SEUIL” filed on 2 December 2002 and registered on 25 May 2004 under No 2 958 544 in classes 9, 16 and 41 to designate in particular communications by computer terminals; Computer-assisted transmission of messages and images and rental of access time to a server centre database on literary, artistic or documentary works; Sporting and cultural activities; Publishing of books and magazines; Book lending;
it accuses the GOOGLE companies of reproducing and using in an identical manner on the site Google Recherche de Livres trademarks which it holds within the meaning of Article L. 713-1 (in reality L. 713-2) of the Intellectual Property Code to designate database services for literary, artistic or documentary works, book publishing, cultural activities and book lending, and also accuses them of infringement of the trademarks of repute EDITIONS DU SEUIL and SEUIL;
the defendants assert that they do not make any use of the signs affixed as trademarks to designate an activity of publishing works and that in any case the reference to the publisher’s trademark is necessary within the context of operation of the service Google Recherche de Livres and even required by the legal provisions, and maintain that the French trademark No 023167814 and the Community trademark No 2958544 are not exploited for the services of “rental of access time to a server centre database on literary, artistic or documentary works” in order to claim expiry of the rights in this connection; they also challenge the repute of the trademarks EDITIONS DU SEUIL and SEUIL, together with any unjustified exploitation which would injure the claimant;
In effect, the use of a sign by way of a trademark presupposes a use in business life on the part of the alleged infringer to designate its own products and services with a view to effective marketing among the clientele likely to perceive it as an indication of origin of the said products or services;
in this particular case, no use is made through the service in question in the business life of the signs concerned, whose only purpose is to inform the Internet user of the identity of the publisher of the work quoted in the results of the search to designate an activity of publishing books or magazines, book lending or a cultural activity;

as a result, the trademark infringing action cannot prosper in this way;
as it is a question of the services of a “database on literary, artistic or documentary works” which in reality, given the deposits concerned correspond to the services of “rental of access time to a database service centre on literary, artistic or documentary works” referred to by the trademarks No 02 3 167 814 and No 2 958 544 which the GOOGLE companies rightly claim is not established by the complainant company, on which falls the burden of proof in the matter, that the EDITIONS DU SEUIL and SEUIL signs have been used to designate such services, with the production in document No 41 of three hard copies from the Internet site accessible a the address www.editionsduseuil.fr dated 5 February 2008 not being of a nature to prove serious use of trademarks EDITIONS DU SEUIL No 02 3 167 814 and SEUIL No  2958 544 for the services concerned for an uninterrupted period of five years;
consequently, the claim for forfeiture should be accepted as requested; 
therefore, nor can the action for infringement be developed for this reason;

On infringement of the trademark of repute
The company EDITIONS DU SEUIL adds that in any case “GOOGLE” infringes the trademarks which it holds insofar as they are trademarks of repute within the meaning of Article L. 713-5 of the Intellectual Property Code;

it indicates that the trademarks “Editions du Seuil” and “Seuil” have been “well known in fact since the 30s in that they designate a prestigious publishing house recognised for the quality of its publications and regularly receiving numerous literary prizes in this respect”;
it should be indicated that in invoking only the provisions of the Intellectual Property Code and the reputation of the trademark which it holds for publishing services, the claimant limits its claim to the French trademark “EDITIONS DU SEUIL” No 92 427 705 filed on 22 July 1992 in classes 16, 28 and 41 to designate in particular the publishing of books and reviews;
the defendant companies reply that no element is added to the hearings of a nature to establish the reputation of the trademarks claimed and that the company GOOGLE Inc does not carry out any unjustified exploitation of these trademarks within the context of operating the service Google Recherche de Livres since the representation of the terms SEUIL or EDITIONS DU SEUIL is induced by the representation of the covers of the works in question, it is of a purely informative nature which is to inform the user of the identity of the publisher of the work quoted in the results of the search and it is necessary for the public information legally required within the context of quotation of the source and, finally, no injury to the claimant by reason of the use of its trademarks is demonstrated;
but copies are communicated of a work entitled “Petite Chronologie 1935-2000”, along with a list of the literary prizes awarded to works published by Le Seuil since 1947, numerous press articles and the programme of an exhibition entitled “Les Editions du Seuil: histoire d’une maison” put on at the Centre Georges Pompidou from 19 February to 29 March 2008, which sufficiently demonstrate the reputation of the trademark “EDITIONS DU SEUIL” No 92 427 705 among a significant part of the public concerned by the services of publishing books and magazines;
however, it cannot be accepted that the GOOGLE companies, which make no use of the trademark concerned by way of a trademark, have unduly profited from the reputation thereof; nor does any element characterise any damage inflicted on the distinctive value of the trademark;

infringement of the trademark of repute “EDITIONS DU SEUIL” No 92 427 705 is therefore not established;

On parasitism
The claimant companies also accuse GOOGLE without distinction of acts of parasitism by asserting that the incriminated service Google Recherche de Livres consists in using for profit motives the fruits of the work of publishers without paying them anything in return, which would generate substantial commercial problems for them;

But no document has been produced of a nature to corroborate these claims since the company EDITIONS DU SEUIL, the company DELACHAUX & NIESTLE and the company HARRY N. ABRAMS do not communicate any information on the investments, be they financial or intellectual, that they make in the service concerned;
the claim will therefore be rejected;

On liabilities
it is a fact that the acts of infringement characterised above are directly imputable to the company GOOGLE Inc, which digitally copies the works concerned and holds the domain name “google.fr” allowing access to the service “Google Recherche de Livres” which it operates;
on the other hand, it is not demonstrated that the acts of reproduction and representation of the works concerned on the Internet are directly imputable to the company GOOGLE France as the claimant companies cannot seriously maintain, as far as infringement is concerned, that the company GOOGLE France is personally responsible for such acts “by having participated in, facilitated and provided its means and assistance for the commission of the acts in question and therefore to have been an accomplice in the commission of these acts by GOOGLE Inc;
moreover, the claimants seek the liability of the company GOOGLE France for having failed to fulfil its undertakings to withdraw the works on the first request as indicated in its different letters;
but it has been stated that following the writ of summons issued to it on 6 June 2006, the company GOOGLE France asked Mr Hervé de La Martinière – Groupe de la Martinière – to communicate the affidavit of 5 June 2006 “so that the company Google Inc can proceed as quickly as possible to delist these works”:
as a result, the claimants cannot seek the liability of the company GOOGLE France for the reason invoked;
On redress
the claim for prohibition of the company GOOGLE Inc subject to payment of a fine, in the enacting terms set out in the present decision, will be accepted;
the claimant companies indicate that at present GOOGLE uses over 10,000 digitalised works “belonging to them” on the service Google Recherche de Livres and request payment of the sum of 15,000,000 euros by way of damages;
it emerges from the affidavit made out on 5 June 2006 by Maître PARKER, associate bailiff in Paris, that the incriminated site gives 23,900 pages for the publisher Seuil, although as the defendants rightly indicate, this figure corresponds to the total number of pages for all the works of this publisher listed by GOOGLE and not the number of works published by Seuil;
similarly, according to the claimants the affidavit of 26 September 2007 indicates 9,220 references by typing the word “Seuil”, 5,453 references by typing the words “Editions du Seuil”, 893 references by typing the word “Delachaux”, 517 references by typing the words “Delachaux & Niestlé”, 1,126 references by typing the word “Abrams” and 783 references by typing the words “Harry N. Abrams”;
however, according to the affidavit made out on 10 April 2008 at the request of the company GOOGLE Inc by Maître Jérôme LEGRAIN, associate bailiff in Paris, 112 results appear for the works published by Seuil, 147 for the works published by the company ABRAMS and 62 for the works published by the company DELACHAUX & NIESTLE;
In view of these elements, the sum of 300,000 euros should be granted by way of damages to the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS, which will decide how to share it out among themselves;
the company GOOGLE Inc cannot invoke against this decision a class action settlement with the American publishers whose opposability to the claimants is not demonstrated and which, furthermore, is still in course of validation by the American courts;
the damage inflicted on the collective interest of the profession which they represent and on the six identified members of the SGDL will be repaired by granting to the SNE and the SGDL the symbolic sum of 1 (one) euro each by way of damages;

the publication measures requested will also be granted on the terms set out below;
On the other claims
the company GOOGLE Inc, the losing party, should be ordered to pay costs, which will be collected in accordance with the provisions of Article 699 of the Code of Civil Procedure;

furthermore, it is ordered to pay to the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS, which have incurred unrecoverable costs in order to assert their rights, compensation in accordance with Article 700 of the Code of Civil Procedure, which it is equitable to fix at the total sum of 30,000 euros.
the SNE and the SGDL will be granted the sum of 5,000 euros each on the same basis;

The circumstances of the case justify pronouncement of provisional enforcement, which is also compatible with the nature of the dispute.

ON THESE GROUNDS
The Court, publicly pronouncing judgment after hearing both sides and delivered in first resort, by filing it with the office of the Clerk of the Court,

- Declares admissible the claims of the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS.
- Declares admissible the unsolicited pleadings by the SYNDICAT NATIONAL DE L’EDITION and the SOCIETE DES GENS DE LETTRES DE FRANCE.
- States that the law applicable to the present dispute is French law.

- States that by reproducing in full and making accessible extracts from works the subject of the affidavit of 5 June 2006 on which the claimants hold copyrights on the site whose URL address is http://books.google.fr without their authorisation, the company GOOGLE Inc has committed acts of infringement of copyright to the detriment of the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS.
- States that in so doing the company GOOGLE Inc has also committed acts of infringement of copyright to the detriment of the SYNDICAT NATIONAL DE L’EDITION and the SOCIETE DES GENS DE LETTRES DE FRANCE and the six authors identified as being members of the SGDL.

- Prohibits the company GOOGLE Inc from continuing with these acts, subject to a fine of 10,000 euros per day’s delay after the period of thirty days (30) following notification of the present decision.
- Reserves the right to have the fine settled.

- Orders the company GOOGLE Inc to pay to the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS, which will decide how to share it among themselves, the sum of 300,000 euros by way of damages in reparation of their injury in this respect.

- Orders the company GOOGLE Inc to pay to the SYNDICAT NATIONAL DE L’EDITION and the SOCIETE DES GENS DE LETTRES DE FRANCE the sum of 1 (one) euro each by way of damages.

- Pronounces forfeiture for lack of exploitation of the rights of the company on the trademark “EDITIONS DU SEUIL” No 023167814 and on the trademark “SEUIL” No 2958544 in which they designate the services of “rental of access time to a server centre database on literary, artistic or documentary works”,
- Furthermore dismisses the claim by the company EDITIONS DU SEUIL relating to trademark infringement.

- States that once definitive the decision will be transmitted by the office of the Clerk of the Court, as requested by the first party to take action, to the Institut National de la Propriété Industrielle so as to be entered in the Registre National des Marques.
- Authorises publication of the enacting terms of the present judgment in three newspapers or magazines of their choice at the advance expense of the company GOOGLE Inc, without the cost of each of these publications, as charged to the latter, exceeding the sum of 3,500 euros exclusive of taxes, and on the home page of the site http://books.google.fr for a period of 15 days.
- Orders the company GOOGLE Inc to pay to the companies EDITIONS DU SEUIL, DELACHAUX & NIESTLE and HARRY N. ABRAMS, together, the sum of 30,000 euros pursuant to Article 700 of the Code of Civil Procedure.
- Orders the company GOOGLE Inc to pay to the SYNDICAT NATIONAL DE L’EDITION and the SOCIETE DES GENS DE LETTRES DE FRANCE the sum of 5,000 euros each pursuant to Article 700 of the Code of Civil Procedure.

- Orders provisional enforcement.

- Rejects any additional or conflicting claims;

- Orders the company GOOGLE Inc to pay costs, which can be directly collected in accordance with Article 699 of the Code of Civil Procedure.
Ordered and adjudged in Paris on 18 December 2009.

The Clerk of the Court




The President
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